THE FUNCTION OF THE PUBLIC DEFENDER

IN THE CRIMINAL JUSTICE SYSTEM

Clarence


Clarence was a drifter from Hannibal, Missouri.  He ran away from home when he was 14 and drifted around California and the western states.  He made his way back to Missouri the next winter and burgled a store for clothes to keep warm.  He was arrested the next day and jailed, and, at the request of his mother, was sent to reform school for 3 years.  His criminal career included several burglaries, an armed robbery and other stealing crimes.  He wound up in Panama City, Florida, working in a pool hall and running a poker game.  He was not actually employed, but was allowed to keep the proceeds from the game in exchange for cleaning up and whatever else the owner needed.  He was charged with breaking into that pool hall and stealing some supplies.


At his trial, he asked the judge for a lawyer to help him and the court refused.  He made a muck of trying to defend himself and was convicted and sent to jail.  His appeals were rejected and ultimately he brought a writ of habeas corpus against H. G. Cochran, Director of the Florida Division of Corrections.  The Florida Supremes rejected his writ, and he applied for a writ of certiorari to the United States Supreme Court.  The court granted the writ and appointed Abe Fortas to assist him in his presentation to the court.  Shortly before the decision was handed down, Cochran resigned and was replaced by Louie L. Wainright.  The title of the case was changed to Clarence Gideon v. Louie L. Wainright.  In holding that Clarence or any other indigent had an absolute right to the assistance of counsel, the Court established one of the great milestones of American jurisprudence.  The case was remanded for a new trial.  Fortas had no trouble discrediting the State’s case and winning an acquittal. 

With the decisions of Gideon and the cases that followed, the federal courts handed the states the mother of all unfunded mandates. The mandate to provide effective assistance of counsel has not been handled well.  I began practice in 1966 in Rayville, Richland Parish, Louisiana.  Young lawyers at that time were underemployed with time on their hands.  It was the custom for all lawyers to attend motion hour and the Court asked young lawyers to represent the indigents who came before it.  We were expected to talk to the defendants, explain the law to them, and explain the proposed disposition.  At that time, there was not nearly as much pressure to be “tough on crime.”  Questionable cases were routinely dismissed and plea offers were usually generous.  Very few cases were actually tried—maybe 4 or 5 in my 4 ½ years there and the task was not particularly onerous.  No pay was provided the lawyers.  I understand this was similar to the practice in most of Louisiana before Gideon.

 The economics of the practice of law has changed, and underemployed lawyers cannot be carried by firms, and do not last in practice long.  All of us must get paid for our work and criminal appointments are indeed onerous.  Unfortunately, no lawyer has yet convinced the Louisiana Supreme Court or any of the federal courts that criminal defendants cannot be afforded effective assistance without an adequately compensated attorney.  And no lawyer has yet convinced any court that his services cannot be taken from him without fair compensation.  We are alone among the professionals used by courts.  Psychiatrists and other physicians, translators, crime lab experts on the criminal side, and surveyors, medical doctors, family counselors and other experts on the civil side are routinely awarded fair compensation and are rarely forced to serve against their will.  It is interesting that the legal profession, dedicated to securing and protecting the rights and interests of others, has been so ineffective in securing the rights of its members.


I have a few stories to tell you.  They are actually composites of  many of the cases I have handled and the names, of course, are fictitious.  The fact that these names are the same as some of the assistant district attorneys of Caddo Parish is purely coincidental.

Eddie


Eddie was a farm worker who worked for James Bland in Richland Parish.  He lived in a cinder block house on the edge of a field on a dirt road that serviced the farm.  Bland let him live there rent free as long as he showed up for work when needed.  The pay was pretty good--$1.00 above minimum as I recall.  Eddie drove a tractor during planting and harvesting, and Bland found maintenance work for him to do most of the rest of the year.  Eddie kept all the farm machinery maintained and working, and fixed most of the break downs.  


Eddie’s wife, Sally, lived with him and his two children.  The house was not much—cinder block walls, a concrete floor, a stove and refrigerator, and a small kitchen.  Bland had a well for Eddie and 3 other employees, as well as a common septic system.  Eddie had to pay the electric bill, the butane bill, and the telephone.  He bought a window air conditioner, but tried to keep it off except in the heat of the summer.  Sally didn’t like it.  It was too far away from her friends and she wanted better.  And she was bored with Eddie.


In the spring of 1966 Eddie saw a military surplus 303 Enfield rifle at the local store--$25.00.  He bought it, thinking he may do some hunting the next fall.


In June, George, an old boyfriend of Sally’s, came by to see her when Eddie was at work.  One thing and another developed and they uh “renewed their relationship.”  The next week George came by again and Sally left with him.  She left the kids with Eddie.  Three weeks later George got arrested and Sally came home.  A month later George got out on probation and Sally left again.  In August Sally came back to see the kids and to pick up some of her things.  Eddie thought she had come back to stay and when George showed up to pick her up, Eddie got very angry.  He pulled out his rifle and began shooting at Sally.  He shot 6 times from about 25 yards away and finally hit her once in the knee.  Eddie was not a good shot.  Eddie was arrested and charged with Aggravated Battery.  


Bland talked to the Judge, and got a low bond set.  Bland then bonded Eddie out of jail.  He had 400 acres of soybeans and 180 acres of cotton to harvest and he had to have Eddie.  


My first court term was September of 1966.  I was told to attend motion hour although I didn’t have anything to do in court.  It was customary for all lawyers in town to attend unless they had something else they had to do.  The court appointed me to represent Eddie.  I took him out in the hall and talked to him.  One of the deputy sheriff’s approached me and suggested I plead him not guilty for the time being and get and October court date.  I did just that.  The next day I drove out to see Eddie.  I was welcomed into the living room.  The kids were in school.  Sitting just to the left of the couch was Sally, in a wheel chair.  Her leg had to be amputated at the knee.  Eddie seemed to be taking good care of her.  I discussed the case and told him that, even though he had a clean record, a crime  this serious would surely require a period of jail time.  I told him I would try to negotiate the best deal I could for him.  He and Sally seemed grateful for anything I could do.


James Bland was a strong supporter of both Judge Smith and Bill McIntosh, the District Attorney.  He went to see McIntosh and explained his problems.  The soybeans were harvested, but most of the cotton had not been picked.  And as soon as his crops were in, Eddie was needed at the gin help process the rest of the cotton in the area.  Before court in October, McIntosh mentioned to Judge Smith that he wanted Eddie to get a probated sentence and why.  Much to my surprise, Eddie was offered a 5 year suspended sentence and 2 years of probation.  Eddie and Sally thought I was a genus.  I did not realize until later why the matter was handled that way.


The point of this story is that many factors enter into the disposition of a criminal case.  Politicians, including judges and district attorneys are sensitive to the needs of their constituents.  I have since learned to try to anticipate political factors in evaluating my cases.

Brian


Brian was a bright young man, 25 years old, living with his mother, and in his second year in college at Southern University in Shreveport.  He planned to open a recording studio and record and sell records.  Unfortunately, he had the habit of hanging out on the street with some of his friends who did not share his bright prospects.  Their habit was to stand around and try to “out tough guy” one another, declaring how they would stand up to “the man” and not let the police run over them.  


One of his friends had a stolen credit card and gave it to Brian to buy a new pair of shoes.  He showed his real driver’s license for identification (maybe he wasn’t so bright after all) and bought the shoes.  He was arrested the next month and I was appointed to represent him.  He was belligerent when I visited him in jail and denied any involvement.  He was charged with forgery and all they had against him was the identification by two clerks in the store, a handwriting expert who said he signed the charge slip and him in possession of the stolen credit card and the shoes.  He had no prior record and the state offered to let him plead to middle grade theft, still a felony, but with 2 years probation.  He refused the offer against my strong advice to the contrary.

We tried the case and I gave my “perfect set of teeth” argument.  “Ladies and gentlemen, I went to my dentist last week, and when he was discussing my problems, he illustrated with an idealized set of teeth.  He mentioned that nobody has a perfect set of teeth, that there are flaws in everyone’s mouth and I should not worry about the flaws in mine.  The problem with the state’s case is that it is too perfect—there are no flaws—and this very perfection casts reasonable doubt on the case.  With this reasonable doubt you must find the defendant not guilty.


The jury was out about 7 minutes.  I guess it was 4 minutes to elect a foreperson, 1 minute to take a vote, and 2 minutes to fill out the verdict form, guilty as charged.  If you are ever chosen to serve on a jury, I consider it rude to take less than 10 minutes.  The case was tried before “Maximum John” Ballard and Brian received 5 years at hard labor.


My clients do not always follow my advice.  I have to remember that it is his case, not mine, and his life, not mine.  If he chooses to take his case to trial I must do the best I can with his decision.  Trying to browbeat a client into taking a deal usually does not work.  He will figure I am trying to sell him out and quit listening.  


Making a closing argument in a case where there is no defense is always a problem.  The client is entitled to have something said on his behalf.  Sometimes these arguments really work, but very, very seldom.

Paul


Paul was a small time drug dealer and mostly hung out.  He had one prior felony conviction for burglary and several shoplifting misdemeanors.  The distinction between felonies and misdemeanors is very important.  Louisiana has a habitual offender law.  If a person is convicted and has prior felonies on his record, he will receive mandatory jail time—no probation, and his exposure is greatly enhanced.  Three or four felonies can easily result in a life sentence.  


Anyhow, Paul was in the woods between an Episcopal church and the railroad tracts near downtown Shreveport.  This “hobo jungle” was a favorite hangout for street people.  Addicts, prostitutes, mentally ill and others with no place to go.  Craig drove up in front of the church in a shiny late model truck, fully equipped with all the bells and whistles.  When he came back to the truck, he claimed he saw Paul coming out of the bed of the truck, the back window broken, carrying his new ostrich skin boots.  He said Paul dropped the boots and took off running.  Along came a police officer who saw Paul running away and chased him down and arrested him.  Paul admitted he ran away when he saw the police, but denied he broke into the truck.


The ADA offered 3 years with no habitual offender bill and Paul turned it down.  At the trial Craig appeared in a new, apparently expensive suit, and a large diamond ear stud.  I asked him what he was doing there.  He said he was volunteering to help the street people, and had even given rides to some of them earlier.  He lived in Maryland and said he had a graphics business, that he was the sole employee, and that he traveled around soliciting business.  He also admitted to having a prior conviction for stealing $10,000. but that he had paid all the money back.


It is always a difficult decision whether to put a defendant on the stand in his own defense.  Paul wanted to testify, and I figured “why not, he is going to be convicted anyhow.”  Prosecutors are very skilled at cross examination, and will bring out all of a defendant’s prior convictions in order to discredit the testimony.  And I thought I needed a denial from the defendant in front of the jury.


In closing argument I suggested that there were two different versions of what happened, either of which were plausible, that I really didn’t know which one was right and that there was clearly reasonable doubt.  I also pointed out that it was passing strange that Craig could not find homeless to help in Maryland, and that he would be soliciting graphics business in Shreveport.  I pointed out that the only things this location offered that could not be found elsewhere were drugs and prostitution.


I had no faith in this defense.  I expected a guilty verdict in less than 10 minutes.  They stayed out 45 minutes and found Paul not guilty.  Paul didn’t believe it either.


Looking back on it, I believe jurors look for someone they can like when they decide the case.  I don’t think they liked either Paul or Craig.  And they too found his being there questionable.  He may very well have been a pimp or drug dealer.  But that does not mean Paul could burgle his truck.


There is a saying among lawyers that you come of age as a lawyer after you have won a case you should have lost, and lost a case you should have won.  And anything can happen in a jury trial.


My job is not to win all the cases that are assigned to me.  When the defendant wins, somebody screwed up.  The case should not have been filed.  My job is to test the case of the state, to raise all available defenses, and try to avoid the conviction of innocent defendants.


We are all familiar with The Prophet by Kahlil Gibran.  There is a quote in our hymnal about children.  Elsewhere in the book Gibran writes:


Then one of the judges of the city stood forth and said, Speak to us of Crime and Punishment.


And he answered, saying:

…


Oftentimes have I have heard you speak of one who commits a wrong as though he were not one of you, but a stranger unto you and an intruder upon your world.


But I say that even as the holy and the righteous cannot rise beyond the highest which is in each one of you,



So the wicked and the weak cannot fall lower than the lowest which is in you also.


And as a single leaf turns not yellow but with the silent knowledge of the whole tree,


So the wrong-doer cannot do wrong without the hidden will of you all.

…


And when one of you falls down he falls for those behind him, a caution against the stumbling stone.


Ay and he falls for those ahead of him, who though faster and surer of foot, yet removed not the stumbling stone.

…


And you who would understand justice, how shall you unless you look upon all deeds in the fullness of light?


Only then shall you know that the erect and the fallen are but one man standing in twilight between the night of his pigmy self and the day of his god self,


And that the corner-stone of the temple is not higher than the lowest stone in its foundation.

